Planning & Engineering
31 Shelby Road
PO Box 6256
Sherwood, AR 72124-6256
Phone: (501) 835-4753
Fax: (501) 392-0088

Candi Ussery, Planning Coordinator
September 8, 2022

Re: September Planning Commission Meeting

To Whom It May Concern,
On September 13th, 2022 at 5pm, the Planning Commission will hold a public, live-streamed
meeting to hear the following items:

1. Special Exception to allow a swimming pool in the side yard at 2417 Little Ridge Court.
2. Special Exception to allow a swimming pool in the front yard, beside the principal
structure, at 9860 Cliffside.
If you are unable to attend and would like to comment on these items, please send your
comment in an email with your name and address to planning@cityofsherwood.net before
Monday, September 12th at 4:30pm. Please note that these comments will be read aloud in the
public meeting and need to be concise and accurate.
To watch the live-streamed meeting, please go to
https://www.youtube.com/c/CityofSherwoodArkansas.
Respectfully,

Candi Ussery

Planning Commission Secretary
City of Sherwood
31 Shelby Road
Sherwood, AR 72120-6256
Office: 501.835.4753
Fax:
501.392.0088
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PLANNING TO SUCCEED

Churches often include a common conditional use requirement due to their varied missions, style, size and scope. Here is the Methodist
Church in Portland, Arkansas.

Removing barriers: Easier said than
done
By Jim von Tungeln

L

ast month’s column dealt with deregulation, specifically within the zoning function. This month’s
effort centers on removing additional barriers that
might prevent individual property owners, as well
as potential investors, from utilizing property in ways they
deem most useful or profitable.
First, some warnings: Removing such barriers may
prove contentious and will require full support of the
governing body. Next, the purpose of land use regulations
is to protect the health, safety and welfare of the general
public. If a regulation is accomplishing that purpose, the
city should remove it only with great care. Sometimes,
though, a less restrictive regulation might take its place.
Finally, a regulation may not serve a useful function from
the city’s standpoint but may be in place through federal or
state mandate. Best leave it alone.
For land use regulations that deserve consideration,
let’s begin with the concept of conditional uses. Today
this may be one of the more jumbled zoning phenomena.
It began as a simple application, often known as a “use
permitted on review.” This indicated a use permitted in a
zoning district, but not on every individual lot by right but
perhaps after additional analysis.
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The term “permitted by right” means, in zoning, that the
code allows the use in a district without review beyond
assuring conformity with criteria such as setbacks, height,
lot coverage and other code requirements. The staff
administers it.
The uses allowed under the “by right” criterion,
however, are diminishing in modern practice. More uses
require additional review. Codes now refer to them as
“conditional uses.” Besides that additional review, the city
is free to place conditions on the approval.
When conditions first appeared, they were simple and
understandable. For example, a planning commission
could approve the location of a convenience store at a
specific location. It might add conditions such as restricted
hours, noise control and unintrusive lighting in mixed-use
areas. The planning commission approved the project. It
did not require a change to the land use plan or zoning
map. A majority of our major cities manage it this way.
Some cities, however, treat a conditional use request
like a rezoning request. This brings the elected body—and
political considerations—into the picture. Investors may
wait for months while enough conditions pile up on the
project as to make it no longer feasible.
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Cities could move toward the original intent of such
regulations. Eliminating board or council approval could
permit reasonable, but simplified, notification procedures
(perhaps notification by a sign with details available on
the city’s website.) Threshold conditions could appear in
the regulations. The planning commission could attach
additional conditions but only according to specified
guidelines.
Investors would approve of this lessening of barriers.
To paraphrase an observation often attributed to mid20th century Supreme Court Justice Robert H. Jackson
concerning the U.S. Constitution, the zoning code should
not be a “suicide pact.”
Codes could also benefit from a review of setback
requirements. They first arose in major cities where
sunlight never reached ground level due to the height of
tall buildings. Later, they served to leave space for the
widening of streets. Then municipalities decided that
laying utility lines under their streets was not a good idea.
They required easements adjacent to streets to accommodate utilities. Then the idea emerged that open space was
healthier than densely packed buildings.
Now substantial setbacks reduce the use of property
for no little or no reason. It might be time for developers
to have a say in establishing setbacks that meet market
demand but still address valid concerns.
While considering the wants of investors, a municipality might remember the advice of Alex Marshall in his
book How Cities Work: Suburbs, Sprawl, and the Roads
Not Taken. He reminds us that developers do not come
into city hall hoping to find what they must do. They come
hoping to find what they can do. This brings us to the issue
of “bright-line rules.”
For our purposes, bright-line rules are those activities
that a developer may undertake with only a thorough
review by the staff to make sure that a proposal meets the
minimum requirements of the development regulations.
The city requires no further review by the planning
commission or governing body.
Typically, these include residential development below
a certain density, commercial and industrial uses below a
certain magnitude, and remodeling of existing structures
involving no disruption to infrastructure or traffic. They
avoid lengthy waits for public hearing notice and review
scheduling. They can also avoid unreasonable conflicts
involving NIMBY (not in my back yard) responses.
Subdivision plats do require approval by the planning
commission. The review is an administrative one that
determines only that the proposed development meets the
minimum requirements of the development code. Adding
further review or hearings only lengthens the development
process, creates undue controversy and costs the investor
(and customer) more money.
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A municipality wishing to extend a welcoming hand to
economic development could do well to provide unfettered
review for projects that comply with adopted plans and
pose no threat to the health, safety and public welfare of
the community.
There is also a practice that involves what we might
call “the nudge factor.” It simply makes it easier for an
investor to gain approval if the project meets stated
community standards. Conversely, approval is more
difficult, but not impossible, for those that do not meet the
standards. These face a more stringent and costly review.
One of our cities deemed it less disruptive (and more
desirable) for wireless communication towers to locate
in industrial districts instead of other districts. The city
allowed the staff to approve a tower use permit (TUP)
through an administrative process with clearly defined
standards in the industrial districts. Location in other
districts required a conditional use permit or so-called
“stealth technology.” (The latter involves disguising the
tower to resemble a familiar form such as flagpole or
large tree.)
Want to guess where applicants hunted the hardest
for sites?
Another city adopted design guidelines for structures
in commercial districts. The guidelines established precise
materials and forms that met goals for consistency and
visual harmony. Investors could select two procedural
tracks for approval. The first track offered administrative
(staff) approval if the development voluntarily met the
stated design guidelines. The second track required planning commission review based on stated review criteria.
Again, the majority of applicants accepted the “nudge”
toward pre-established design guidelines. This avoided
costly submittals and provided a “win-win” situation.
The foregoing do not represent suggestions as much
as ideas to consider when removing barriers to investment
in your city. Transparency and information are important
aspects of urban planning, as is public participation. If
those can occur at the planning stage, the execution stage
might enjoy smoother (bright-line) processes while still
protecting the welfare of the city.
The turning down of a proposal that the staff has
thoroughly vetted with no exceptions noted and that is
in complete compliance with all city plans may not only
mean disinvestment at the present but may have a chilling
effect on future proposals.
Fair and reasonable land use regulations, applied
consistently, can help make great cities, and we know
where that can lead.
Jim von Tungeln is staff planning consultant
and available for consultation as a service
of the Arkansas Municipal League. He is a
member of the American Institute of Certified
Planners. Persons having comments or
questions may reach him at 501-944-3649.
His email is uplan@swbell.net.
33

Sherwood Planning Commission Agenda
September 13th, 2022 – 5:00 p.m.
2201 E. Kiehl Avenue, Sherwood, AR 72120
Rob Middleton, Chairman
Agenda Items
1. Call to Order
2. Roll Call
3. Approval of August 9th, 2022 Meeting Minutes
4. Approval of the Agenda
5. Special Exception to allow a swimming pool in the side yard at 2417 Little Ridge Court.
Aloha Pools, Agent.
6. Special Exception to allow a swimming pool in the front yard, beside the principal
structure, at 9860 Cliffside. Family Leisure, Agent.
7. Old Business
8. New Business
• Jim von Tungeln – Update
9. Adjournment

