Planning & Engineering
31 Shelby Road
PO Box 6256
Sherwood, AR 72124-6256
Phone: (501) 835-4753
Fax: (501) 392-0088

Candi Ussery, Planning Coordinator
September 29, 2022

Re: October Planning Commission Meeting

To Whom It May Concern,
On October 11th, 2022 at 5pm, the Planning Commission will hold a public, live-streamed
meeting to hear the following items:

1. Special Exception to allow a swimming pool in the front yard, beside the principal
structure, at 9860 Cliffside.
2. Rezone of 8612 Barber from R-1 to R-1 Conditional Use. [Public Hearing]
If you are unable to attend and would like to comment on these items, please send your
comment in an email with your name and address to planning@cityofsherwood.net before
Monday, October 10th at 4:30pm. Please note that these comments will be read aloud in the
public meeting and need to be concise and accurate.
To watch the live-streamed meeting, please go to
https://www.youtube.com/c/CityofSherwoodArkansas.
Respectfully,

Candi Ussery
Planning Commission Secretary
City of Sherwood
31 Shelby Road
Sherwood, AR 72120-6256
Office: 501.835.4753
Fax:
501.392.0088

PLANNING TO SUCCEED

Where can we plan and where can
we regulate?
By Jim von Tungeln
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Taken alone, it implies no right of regulatory control, nor
does it stake a defensible claim for future annexation. It
simply defines the limits of regulatory authority. In other
words, it sets the limits of a planning area but not the
specific boundaries. No regulatory power exists within it
until the municipality acts to specify a planning area that
may include all or part of the territorial jurisdiction.
Some confusion occurs when laypersons (and some
who call themselves planners) use the term “extraterritorial jurisdiction.” That term provides no useful function
and should be avoided in polite circles, along with its
troublesome acronym “ETJ.” Prudent staff and officials
will assign the term to the dustbin of planning jargon.
This raises the question: What constitutes a municipality’s territorial jurisdiction? This is a straightforward
concept, sort of. The original standard planning law
allowed it to extend up to five miles beyond the city
Source: Jim von Tungeln
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lanning can be a confusing part of municipal
government. Planners talk funny. Citizens
demand odd and self-contradicting goals.
Legislative personalities and intents change.
There are things that just don’t make sense but enter the
stewpot of planning anyway. Then countless hands stir
the mess.
One factor that comes to mind immediately is the
question of where a city or town may plan and regulate,
and how. That remains a challenge to many, even to some
who call themselves professional planners. Let us try to
wade through it.
The obstacle standing in our way is understanding
the term “territorial jurisdiction.” This doesn’t refer to
the legal concept which determines the court’s power to
bind the parties to an action. For planners, it provides
municipalities the basic authority to plan outside their
cities and towns for
expansion and for connection to other communities,
farms and factories. Early
lawmakers, as well as
planners, thought this was
important.
For example, standard
planning laws created by
the U.S. Department of
Commerce under thendirector Herbert Hoover
recommended a jurisdiction that extended beyond
a municipality’s boundaries. Those framers intended
the planning of regional
transportation systems and
the orderly connection of
suburban outliers to urban
services.
Therein lies the
first misunderstanding.
Planners generally regard
the territorial jurisdiction
as the area beyond the
municipality’s boundary
which the municipality can
add to its planning area.

This illustration, from the city of Searcy,
notes the city limits (orange), the
planning area (light yellow) and the
territorial jurisdiction (heavy black line).

CITY & TOWN

limits. Our state followed the standards when adopting
modern planning statutes via Act 186 of 1957, now codified in A.C.A. § 14-56-401-426.
But wait. If another city or town exercising planning
happened to lie within 10 miles, the act set the limits of
the territorial jurisdiction at a point halfway between the
city limits of the competing municipalities.
But wait. If one city or town was more aggressive
than the other, the limits in question could be resolved by
an agreement between the two municipalities. Whatever
the outcome of that, the five-mile restriction would still
prevail.
But wait. The Arkansas General Assembly reduced
the authority a few years back. Established unartfully by
population, the planning statutes now limit the “jurisdictional area” of cities with populations up to 60,000 to one
mile beyond the corporate limits. For cities of 60,000 to
150,000 the limit is two miles. For cities larger than that it
is three miles.
What can a city do within its territorial jurisdiction?
First, it can designate the area within the territorial jurisdiction for which it will prepare plans, ordinances and
regulations. A description of the boundaries of the area
is to be filed with the city clerk and the county recorder.
Planners and statutes call that the “planning area map”
and it is the area in which the city may exercise its authority under the planning laws. Determining boundaries is
not difficult. Modern geographic information systems can
produce a buffering diagram delineating the statutory
limits of the territorial jurisdiction with a few keystrokes.
The city can then form the adopted planning area boundary within that buffer.
What authority may it exercise within the planning
area? According to the statutes, after the planning
commission prepares and adopts a master street plan,
“the city may prepare and shall administer, after approval
of the legislative body, regulations controlling the development of land.” This implies, but does not limit a city to,
approval of items related to subdivisions.
The statutes state: “Within the area within which the
municipality intends to exercise its territorial jurisdiction as indicated on the planning area map, the county
recorder shall not accept any plat for record without the
approval of the planning commission.”
But wait. To borrow a phrase from our attorney
friends, this is a statute often honored more in the breach
than in the observance. Compliance among our state’s
county recorders is not a uniform practice or foregone
conclusion. A more dependable method of compliance is
for the city to refrain from extending municipal services
to the unincorporated areas of its planning area unless
developers meet the minimum standards of the city’s
development code. The Arkansas Municipal League
recommends this policy.
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In summary, a municipality’s territorial jurisdiction
might be compared to the entirety of a canvas upon
which one may draw or paint. The planning area is that
portion of the canvas upon which one actually chooses
to create the work. The unused portion remains blank
until plans change. The important thing to remember
is the difference between the territorial jurisdiction and
the adopted planning area map. They may be the same or
they may not be.
Furthermore, as stated, the city must record its
planning area boundary and the regulations it intends
to enforce beyond the city limits. In those lands beyond
the corporate limits, that authority remains limited to
development regulations.
But wait. Suppose a city has a population in excess of
8,000 according to the most recent decennial census. Now
suppose that city is situated on a navigable stream. In that
case, A.C.A. § 14-56-413 allows the city to “administer
and enforce zoning ordinances outside
their corporate limits.” It may not, however, in using this
power, exceed the territorial limits as prescribed.
“What,” an inquiring mind might ask, “constitutes a
navigable stream?” One safe answer may be the Arkansas
River, since this specific statute appeared in its original
form years ago at the request of the city of Little Rock.
Officials in cities located on other waterways should seek
legal advice in the unlikely event any should wish to
undertake this adventure.
The remaining source of confusion concerning
this element of planning resides in A.C.A. § 14-56-426.
This statute specifically relates to cities in proximity to
military bases. It might appear to some to represent a
conflict in the size of territorial jurisdiction powers. It
is outdated and only involves a few cities. Furthermore,
as this column goes to press, actions are in progress that
may update the statute. Stay tuned.
Best advice? Take care of the basics inside the city
first, extend the planning area only to critical areas
within the territorial jurisdiction, require compliance
to the city’s development regulations in those areas
and require annexation as a requirement for providing
municipal services. Or, in the words of our state’s most
renowned mayor, “Don’t go looking for problems outside
your city limits. Within has enough trouble of its own.”
Jim von Tungeln is staff planning consultant
and available for consultation as a service
of the Arkansas Municipal League. He is a
member of the American Institute of Certified
Planners. Persons having comments or
questions may reach him at 501-944-3649.
His email is uplan@swbell.net.
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Sherwood Planning Commission Agenda
October 11th, 2022 – 5:00 p.m.
2201 E. Kiehl Avenue, Sherwood, AR 72120
Rob Middleton, Chairman
Agenda Items
1. Call to Order
2. Roll Call
3. Approval of September 13th, 2022 Meeting Minutes
4. Approval of the Agenda
5. Special Exception to allow a swimming pool in the front yard, beside the principal
structure, at 9860 Cliffside. Family Leisure, Agent.
6. Rezone of 8612 Barber from R-1 to R-1 Conditional Use. That.Church, Owner [Public
Hearing]
7. Old Business
8. New Business
• Jim von Tungeln – Update
9. Adjournment

Sherwood Planning Commission Minutes
September 14th, 2022 – 5:00 p.m.
2201 E. Kiehl Avenue, Sherwood, AR 72120
Rob Middleton, Chairman
Agenda Items
1.

Call to Order

2.

Roll Call

• Knight [absent]
• Martin [absent]
•
•
•

Middleton
Bruno
Gillham

3.

Approval of August 9th, 2022 Meeting Minutes
• Bruno made a motion to approve the August 9th, 2022 minutes.
• Gillham seconded.
• Unanimous roll call vote to approve the August 9th, 2022 minutes.

4.

Approval of the Agenda
• Chairman stated that Final Plat for Stonehill Phase 8 has been added to the agenda.
• Chairman declares the agenda set.

5. Special Exception to allow a swimming pool in the side yard at 2417 Little Ridge Court.
Aloha Pools, Agent.
•

•
•
•
•

Shelby Schmittou, City Planner stated that this items is presented tonight because it
is not being proposed to be located behind the principal structure. This plan came
late last year as a variance request, but is submitted as a swimming pool. It was
originally two lots. But they re-platted into one lot.
Gillham stated that he looked at the location and has no issue. Said you can’t have a
backyard with this particular lot; and thinks it is in the right place.
Noah Treat of 9633 Oak Forest Lane stated that he has under contract the two lots
east of the property being proposed. He stated that he no issue with the location of
the pool.
Gillham seconded.
Unanimous roll call vote to approve the Special Exception to allow a swimming pool
in the side yard at 2417 Little Ridge Court.

6. Special Exception to allow a swimming pool in the front yard, beside the principal
structure, at 9860 Cliffside. Family Leisure, Agent.

•

•
•
•

Ms. Schmittou, stated that this item is a duel frontage lot; and with the placement
of the pool; there has been in question a location of a potential retaining wall that
would need to be engineered. Staff recommends this item be tabled for further
review.
Gillham made a motion to table Special Exception to allow a swimming pool in the
front yard, beside the principal structure at 9860 Cliffside Drive.
Bruno seconded.
Unanimous roll call vote to table the Special Exception to allow a swimming pool in
the front yard, beside the principal structure, at 9860 Cliffside.

7. Old Business
8. New Business
•

Final Plat of Stonehill Phase 8, Thomas Engineering, Agent.
o Richard Penn, City Engineer stated that this plat is ready to be approved. He
pointed out on the screen this is a final plat but a part of this was already
dedicated to the city. It was in a dedication plat before the work began on
the E. Maryland Extension Project. Mr. Penn pointed out the area that was
dedicated to the city. He stated that the portion was dedicated so that the
agreement could move forward that the city can build their part of the
connection; and the developer can build their part of the connection. Mr.
Penn stated that this has happened; and the developer is days ahead of the
city’s project. He stated that there are some pieces of curb-and-gutter that
the contractor had to come back and remove because some was not
correctly poured and some had been damaged. Both should be catching up
with each other within a couple of weeks; and should see the asphalt
coming down to where it will all be coming together. Mr. Penn stated that
they only part for the Planning Commission to consider is the Final Plat. This
Final Plat is a checklist to make sure everything has been done. He has a
letter from Thomas Engineering that it is ready. Mr. Penn stated the
Sherwood Inspectors have inspected the work all along. He stated that the
Public Works Director said there are storm drains that need to be cleaned
out from the construction in the area. The infrastructure is in place. Mr.
Penn stated that he would recommend the Final Plat be approved and
Chairman sign it after he is notified by Public Works that items are
completed.
o Chairman asked if all utilities were in place.
o Mr. Penn confirmed.
o Bruno made a motion to approve the Final Plat of Stonehill Phase 8 with
contingencies to include City Engineer confirming all maintenance has been
completed.
o Gillham seconded.

o Unanimous roll call vote to approve Final Plat of Stonehill Phase 8 with
contingencies to include City Engineer confirming all maintenance has been
completed.

• Jim von Tungeln – Update
o Mr. Tungeln stated that what he doesn’t like about contingencies is
that they get put back in the file; and no goes back to look and see if
contingencies were met. With Subdivision plat; you know it will be
met because the Chairman will not sign it until it is met.
o Chairman stated that he does not sign it until he sees the signature of
the City Engineer.
o Mr. Tungeln stated that in the previous meeting there was a lot of
discussion about improving the Land Use Plan; how should it be done;
when should it be done; and should it be done; and how it will fit in
with zoning. He stated that he doesn’t see any reason why there
should be a long drawn out process; if the Land Use Plan has to be
amended to be consistent with the zoning request. The ideas have
been all over the board. A previous director of regional transportation
authority once said publicly “that when a city adopts a Land Use Plan;
there should be no rezoning for at least one year that weren’t
consistent with that plan”. He said that assumes planners has ability to
determine the exact land use for every parcel of land in the city. There
are cities in Arkansas that just ignore. They adopt the plan and
proceed with the rezoning; and is not mentioned again until and
update to the Land Use Plan. The problem with that is when cities
ignore the plan and then say they can’t approve something because
it’s not consistent with the Land Use Plan. Mr. Tungeln came up with
some scenarios to consider. The first is that the Planning Commission
determine that the Land Use Plan has to be updated. Maybe
transportation plans have changed and maybe other reasons for
change; would be considered a comprehensive change to the Land
Use Plan. The amendments would be adopted similar to Vision 2040
with a Public Hearing; which is all that is required by State Law. This
would not require the city to advertise to every property owner. The
next scenario would be a case where the different between a rezoning
request and existing Land Use Plan is minimal. There such little
difference between the outcome and impact of the amended land use
and the existing land use. You approve it and add it to the map. The
third scenario would and approvals would be have to be considered
separately and would be considered with the same application. Why
should an applicant have a land use plan amended one month and
have the rezoning approved the next month. Then might take several
months for the final rezoning to go to city council. He a firm believer

the city should be kind and applicable to the builders as possible. The
final scenario is a request to Land Use Plan but not a rezoning. To do
that you are making sure you get the rezoning eventually. People
wanted the Land Use Plan to reflect future plans that they had, so
they can work with utilities and the city; to get their resources
together. In Vision 2040 there are land uses that could employ
different zonings. There is a valid case that someone might want a
change in Land Use Plan. Depending on the size, location, and impact;
the staff could make a decision if had to go through all the
notifications. It’s a rare situation but could happen.
o Chairman stated that the basic difference between scenario 3 and
scenario 4 is whether someone is in a hurry or not.
o Mr. Tungeln confirmed.
o Chairman stated that in the case of scenario 4; it does not matter
whether we say this is a plan and not a regulation; there’s still going to
say it is zoning.
o Mr. Tungeln said he seen cases in past where a city council turned
down a rezoning; even though it was consistent with the plan.
Sometimes for good reasons; and some for not good reasons.
Sometimes it’s just not the right time. A good reason would be for
timing. There are cases where you can assign a land use but not the
zoning.
o Bruno asked if it is still 3 readings for City Council to do these.
o Steve Cobb, City Attorney confirmed.
o Mr. Penn stated he likes the Vision 2040. He tries to consider that first
when a request is coming into the office or an improvement was
needed in the city. The plan was made with a lot of opportunities of
public input. To have that plan adopted and put into print has helped
them made decisions in the recent years. It is time for an update for
the plan since it has been two years since the plan was erected. He
would like to have the plan be updated. But to have it as a first step to
have amended before anything else happening is a little bit of anoverstep because it is a plan and a concept; and should be kept up-todate. But if there is something that comes in not perfectly squared
with the plan, then it shouldn’t be set to the side; and ignore the
application. He thinks the plan is on a 2 or 4 year cycle. Updating the
plan too often could get it to where people aren’t using it as often.
o Mr. Tungeln stated that over the years he learned that planners are
not capable at stating what land use should be on ever parcel of land.
o Chairman stated that the only problem that he has with this; is if a city
develops a plan; it defines the public purpose for regulating land use.
Which then does not go against the constitution for taking property.

He stated he wants to be careful to say that he wants that defense
built in when they do something; and when the city is doing the
zoning against a property; that plan better be there. And if a property
owner wants to rezone a piece of property; you’re not taking their
property away by maintaining that the plan supersedes everything
and that got to change. You can make a reasonable decision as long as
you keep track of it; and keep options one and two.
o Mr. Tungeln stated he agrees with Chairman. He stated that he finds it
occasionally that a developer and citizens have better ideas about
appropriate land use than planner. Unless he hears to the negative; he
will continue to work on these items with the staff.
o Mr. Tungeln stated he assumes they had the input; and will put
together final copies for additional review of zoning code and
subdivision regulations. He stated there are two items if they tell him
not to include he won’t; one is where are site plans required. He
stated that Site Plan review will be moved from the zoning code to the
subdivision code; and will be called large scale development. That way
anything over a certain size; and certain types of uses would require
large scale development; and will be prepared in such a way that if a
developer met those requirements; then it would be approved. He
stated that he talked to three knowledgeable attorneys about site
plan law and requiring site plan review as a basis of zoning. The city
can require; but cannot hold the developer to that site plan. Once you
approve for a land use in a zoning district. The property owner can
build whatever land use is in that zoning district; either as a
conditional use or as a land use permitted by right. If the Planning
Commission says no and want to keep it the way it is, then that is
where it stops.
o Chairman stated that if you look at what we currently have; it says
land development code and subdivision regulations; and there are two
sections. One sections tells you how to file a plat and get it approved.
The other sections tells you how to build roads; put up street lights;
and setback properties, etc. It is already there; instead of confusing
site design as a zoning issue; when it is really a land development issue
makes sense.
o Mr. Tungeln stated the other issue is the conditional use and where it
stops. He stated that 80% of the cities that have conditional use in
their zoning stops with the Planning Commission. He stated that is
their decision; if they want to send it to City Council; or if the City
Council wants to continue receiving it.
o Chairman stated that he always argued that the purpose of the
legislative body and their power; is to establish spending priority and

policy; that is their job. When you are making a decision on
conditional use; which is a permitted use; which may need conditions
because of the location. The City Council needs to establish what the
policies are; and what the limits are for Planning Commission
approving something and putting limits on somebody. Instead of
treating it like a rezone.
o Mr. Tungeln stated that he have made a turn toward simplicity; how
simple they can make it for people that want to develop in Sherwood,
then the better. If Planning Commission if is doing their job, then they
can handle a conditional use.
o Chairman noted that if any decision made by Planning Commission
can be appealed to the City Council. If they don’t like conditions then
they can take it to the City Council.
9. Adjournment
•
•
•

Gillham made a motion to adjourn.
Bruno seconded.
Unanimous roll call vote to adjourn.
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PLANNING COMMISSION CHAIRMAN
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DATE 09/26/2022

ITEM NO. 2
Owner:

THAT CHURCH

Applicant:

Scott Harness

Location:

8612 Barber Street

Area:

+/- .23 acres

Request:

R-1 (Single-Family) to R-1 Conditional Use Permit

Purpose:

Expansion of THAT CHURCH property

Existing Use: Single Family Residential (R-1)
SURROUNDING LAND USE AND ZONING
North:

Single family residences; Zoned R-1(Single Family Residential).

South:

Office development; Zoned O-1 (Special Purpose Office Development).

East:

Single family residences; Zoned R-1(Single Family Residential).
*Utilized as a access road to THAT CHURCH directly to the east.

West:

Single family residences; Zoned R-1(Single Family Residential)

ZONING REQUEST
The applicant (Steve Harness of THAT CHURCH) is proposing to rezone the property from R-1
to R-1 Condition Use Permit (CUP). The intensions of the rezone application, noted on the
application, are quoted as followed:
"Our intentions for using the property at 8612 Barber St, Sherwood AR will be to use the
property to meet with families and individuals for counseling and Bible study when a home
environment is more conducive than a large church environment. This is especially important
with families with autistic children and other special needs."
Allowable uses in Section 14.04.01, Single Family Residential, (R-1) include Churches and
other Religious Institutions and their accessory buildings and uses. The applicant provided
photos of existing landscaping and fencing relative to the property.

ITEM NO. A.1 (cont.)
FILE NO. Z-8892
A. PUBLIC NOTIFICATION:
All owners of property located within 300 feet of the site were notified of the public hearing to
taking place on October 11th, 2022.
B. LAND USE ELEMENT:
The Land Use Plan shows Office/Buffer Area (S-OFF) for this property. S-OFF typically
represent areas in transition from single-family residential to more intensive uses or areas
which office and limited commercial is most appropriate. The applicant has applied for a
Conditional Use Permit from R-1 (Single-Family Residential) to R-1 Conditional Use.
Master Street Plan:
Barber Street is shown as a Collector on the Master Street Plan. A Collector serves to collect
traffic and empty onto adjacent arterial corridors (Kiehl Avenue).
C. STAFF ANALYSIS:
The City's Land Use Plan designates this property as Office/Buffer Area. At this time, staff
does not recommend an amendment to the Land Use Plan, as the proposed use fits the
applicants request.
.Staff does support the rezone application to R-1 Conditional Use Permit with respect the
following conditions are considered:
1) Existing landscaping and fencing which reside on the property remain in their entirety to
account for a buffer to neighboring single family residences in the general vicinity; and
2) No parking at 8612 Barber Street is permitted in the street, nor yard of the structure. Parking
strictly permitted in the driveway as alloted by sizes and space of the carport and its paved
area; and
3) The residential structure is required to become ADA compliant in the means to provide
appropriate and reasonable accommodations for disabled persons, i.e.: 36" wide doorway
openings, grab bars for restroom facilities, and ADA compliant accessible ramp(s) into the
structure.
CI. STAFF RECOMMENDATION:
Staff recommends approval of the requested R-1 Conditional Use Permit.

Proposed Rezoning

Map Trio: Aerial, Zoning and LUP

